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SECRETARY OF LABOR, : Cl VI L PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , : Docket No. WEVA 93-416-M
Petitioner : A.C. No. 46-02793-05533-A
V. :

Mer cer Crushed Stone M ne
THOVAS DETAMORE, enpl oyed by
POUNDI NG M LL QUARRY CORP.,

Respondent
SECRETARY OF LABOR, : Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , : Docket No. WEVA 93-417-M

Petitioner : A.C. No. 46-02793-05534-A
V. :
: Mercer Crushed Stone M ne
EDWARD T. SONGER, enpl oyed by :
POUNDI NG M LL QUARRY CORP.
Respondent

DECI SI ON

Appear ances: J. Philip Smth, Esq., Ofice of the Solicitor,
U.S. Departnent of Labor, Arlington, Virginia, for
Petitioner;
M. Edward T. Songer, Ripplenmead, Virginia, pro
se;
M. Thomas Detanore, Rocky Gap, Virginia, pro se.

Bef or e: Judge Fauver

These consolidated civil penalty proceedi ngs were brought by
the Secretary of Labor under O 110(c) of the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. [ 801 et seq. Section 110(c)
of the Act provides:

(c) Whenever a corporate operator violates a mandatory

health or safety standard . . . , any director, officer, or
agent of such corporation who know ngly authorized, ordered,
or carried out such violation . . . shall be subject to the

same civil penalties, fines, and inprisonnment that nmay be
i mposed upon a person under subsections (a) and (d).
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Respondents are each charged with know ngly authori zing,
ordering, or carrying out two corporate violations: a violation
of 30 CF.R [ 56.6311(b) and a violation of 30 C.F.R [ 56.9314.

Section 56.6311(b) provides:

Only work necessary to renove a nmisfire and protect the
safety of mners engaged in the renmoval shall be permtted
in the affected area until the misfire is disposed of in a
saf e manner.

Section 56.9314 provides:

St ockpil e and nuckpile faces shall be trinmed to prevent
hazards to persons.

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, probative,
and reliable evidence establishes the Findings of Fact and
further findings in the Di scussion bel ow

FI NDI NGS OF FACT

1. The Mercer Crushed Stone Mne is a |linmestone operation
in Mercer County, West Virginia. At all relevant tinmes, it was
operated by Pounding MII| Quarry Corporation, enploying 27
m ners, in producing |inmestone for sale in or substantially
affecting interstate comerce

2. At all relevant tines, Respondent Thomas Detanore was
Ceneral Superintendent at the m ne, and Respondent Edward T.
Songer was Foreman at the mine, and each Respondent supervised
m ners and was responsible for the operation of all or part of
t he m ne.

3. On July 1, 1992, a fatal explosives accident occurred at
the Mercer Crushed Stone M ne. The accident was investigated by
Charles W MNeal, MSHA Supervisory Inspector, and Carl W
Li ddeke, MSHA | nspector, and they co-authored MSHA's officia
Acci dent I nvestigation Report regarding the accident.

4. The following material facts are provided in the
of ficial MSHA Accident |nvestigation Report and were proved at
t he hearing:

Danny R. Whitt, shovel operator, age 39, was fatally
injured at about 9:40 a.m, on July 1, 1992, when expl osives
in the nmuckpil e detonated dislodgi ng boul ders which struck
the shovel and crushed him Whitt had a total of 10 years
m ni ng experience; 8 years as an equi pnent operator with
thi s conpany.
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The I ast production shot on this bench was fired on June 18,
1992. At least four holes nmisfired and were re-shot. On
June 26, an undetonated cast prinmer and blasting cap were found
in the nmuckpile. When this discovery was reported to Edward
Songer, foreman, he renoved the explosives fromthe site. He
i nstructed the shovel operator to continue rmucking and to be
careful. On June 29, another undetonated cap and part of a
primer were discovered. Again, the foreman was summoned and took
t he expl osi ves away.

* %

On the day of the accident, Danny Whitt (victim reported
for work at 7:30 a.m, his nornmal starting time. He was to
operate the shovel on the | ower bench. Although this was not his
regul ar job, he was a relief shovel operator and had perforned
this job before. Witt had | oaded about 12 truckl oads of rock
when an expl osion occurred in front of and above the shovel in
t he nmuckpile. This explosion and subsequent nmovement of materia
apparently dislodged a | arge boul der fromthe spoil pile which
sheered the cab fromthe shovel crushing the victim Oher |arge
rocks struck the front of the shovel boom and broke off the
bucket .

5. MSHA Supervisory Inspector McNeal issued two citations to
the corporate mine operator, Pounding MII| Quarry Corporation, on
July 6, 1992. Citation No. 3871242 charged a violation of 30
C.F.R 0 56.6311(b), as foll ows:

A production shot was fired on June 18, 1992. Four nmisfired
hol es were di scovered and re-blasted. On June 29 and 30,
1992, undetonated expl osives (PETN priners and caps) were
found in the nmuckpile and given to the nmine operator. The
m ne operator did not change the |loading cycle in order to
di spose of any other undetonated explosives in a safe
manner. An unpl anned detonati on of explosives occurred in
the nmuckpile on July 1, 1992, which caused a slide of
material on the nuckpile which resulted in the death of the
shovel operator.

6. Citation No. 3871243 charged a violation of 30 C.F. R
0 56.9314, as follows

A fatal accident occurred at this operation on July 1, 1992,
on the bottom bench at the base of the nmuckpile at the west
end of the quarry. A large boulder estimated to weigh 190
tons slid down the nmuckpile, struck the operator's cab of
the 180-D track nounted shovel that was being used to | oad
out the shot rock. The shovel operator was fatally injured.
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7. Pursuant to O 110(a) of the Act, Pounding MII Quarry
Corporation paid a civil penalty of $9,500 for the corporate
violation of 30 CF.R 0O 56.6311(b), and a civil penalty of
$9,500 for the corporate violation of 30 C.F.R 0O 56.9314.
These are the two underlying violations for which Respondents are
charged with knowi ng viol ations as agents of the corporation,
under 0O 110(c) of the Act.

DI SCUSSI ON W TH FURTHER FI NDI NGS, CONCLUSI ONS

The Conmi ssion has defined the term "knowi ngly" as used in
0 110(c) of the Act as follows

"Knowi ngly," as used in the Act, does not have any meani ng
of bad faith or evil purpose or crimnal intent. |Its
meaning is rather that used in contract |aw, where it neans
knowi ng or having reason to know. A person has reason to
know when he has such information as would | ead a person
exerci sing reasonabl e care to acquire know edge of the fact

in question or to infer its existence . . . . W believe
this interpretation is consistent with both the statutory
| anguage and the renedial intent of the Coal Act. |If a

person in a position to protect enployee safety and health
fails to act on the basis of information that gives him
knowl edge or reason to know of the existence of violative
condition, he has acted knowi ngly and in a manner contrary
to the renmedial nature of the statute. [Kenny Richardson v.
Secretary of Labor, 3 FMSHRC 8, 16 (1981), 689 F.2d 632
(6th Cir. 1982), cert. denied, 461 U S. 928 (1983).]

The Commi ssion has also ruled that a "know ng viol ation
under 0O 110(c) invol ves aggravated conduct, not ordinary
negli gence." Bethenergy Mnes, Inc., 14 FMSHRC 1232, 1245
(1992).

Violation of 30 C.F.R [ 56.6311(b)

A preponderance of the evidence shows that each of the
Respondents know ngly authorized, ordered, or carried out the
cited violation of 0O 56.6311(b).

Five mners testified at the hearing: (1) Roger Witt, |ead
man, (2) Dewey Witt, shovel operator, (3) Robert Musick, dril
hel per, (4) Jack Billings, front-end | oader operator, and (5)
Jess Fisher, haulage truck operator. Each of themtestified that
bot h Respondents, Detanmore and Songer, knew that there were
undet onat ed expl osives still left in the nuckpile prior to the
fatal accident.

Prior to the fatal accident, Dewey Whitt, the regular shove
operator, found an undetonated cast priner and blasting cap in
the muckpile on June 26, 1992. He reported this to Respondent
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Songer and gave himthe cast prinmer and bl asting cap for

di sposal. On June 29, 1992, Dewey Whitt di scovered anot her
undetonated cap and part of a primer in the nuckpile. Again
Respondent Songer was summoned and took the expl osives away.

After finding the undetonated priners and caps in the
muckpil e and giving themto Songer, Dewey Wiitt asked to be
pul l ed out of the area and told Songer that he was concerned
about remai ni ng expl osives going off in the nmuckpile. However,
he was told by Songer that the company wanted to get the clean
rock that was in there and that after the July 4th holiday, they
woul d pull out. Dewey Whitt also conplained to Detanore about
the msfires, but Detanmore would not listen, and told Wiitt that
if he did not want to work in that area, "get your dinner bucket
and go hone." Tr. 113.

After these incidents, and before the fatal accident,
Songer, the Foreman, reported to Detanore, the Genera
Superintendent, that the undetonated expl osives had been found in
the nmuckpile. Despite this information, Detanore told Songer to
instruct the mners to keep mining. Songer ordered the miners to
just go ahead and keep digging, that is to keep producing
li mestone in the regular producti on node, but to "be careful.”

The di scovery of the undetonated prinmers and bl asting caps
in the nmuckpile clearly indicated that at |east one unfired hole
was still left in the muckpile. Despite this extrenely hazardous
situation, both Detanore and Songer ordered the nen to just keep
on digging and producing the limestone, but to "be careful."

This was |ike playing "Russian Roulette" with the |ives of the
m ners working in the muckpile.

Under 30 C.F.R 0O 56.6311(b), only work necessary to renove
a msfire and protect the safety of miners engaged in the renoval
shall be permtted in the affected area until the msfire is
di sposed of in a safe manner. Both Detanpore and Songer clearly
violated this mandatory safety standard when they ordered the
mners to keep mining in the regular production nmode after they
(Det anobre and Songer) were informed of the undetonated expl osives
in the muckpile.

When the undetonated priners and bl asting caps were
di scovered in the nuckpile before the accident, Detanmore and
Songer shoul d have stopped production in the nuckpile and call ed
the bl asting conmpany, Austin Sales, Inc., to come back to search
for the remaining msfired holes. O, if they were going to
search on their own, the search had to be done with great
precaution in order to protect the safety of the mners, as they
did when they abated the violation after the fatal accident.

However, Detanore and Songer did not call the blasting
conpany to come back to search for msfired holes after the
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undet onated priners and bl asting caps were discovered in the
muckpile. Nor did they stop production and proceed on their own

with great precaution to search out the msfired holes. Instead,
Det anmore and Songer ordered the miners to continue mining in the
regul ar production node, but to be careful. This was a know ng

violation of 30 CF. R 0O 56.6311(b) and each of the Respondents
i s responsible.

Violation of 30 C.F.R [ 56.9314

The boul der di sl odged by the expl osi on wei ghed about 110
tons and was situated about 100 feet above the nuckpile where the
m ners were working.

About two years earlier, MSHA |Inspectors Darrel Porter and
Charl es Vance told Detanore and Songer that the area bel ow the
| arge boul der was dangerous and had to be bermed or barricaded
off, and that if they were going to do any work in that area in
the future, they needed to get up on top and cut the boul der down
or shoot it down so that it would not fall on the miners. At
that time, the area below the |arge boul der was not bei ng worked,
and Detanore and Songer did bermthe area.

Bot h Det anore and Songer were thus pre-warned by MSHA t hat
the | arge boul der was hazardous, and that if they decided to work
in the area belowit, they had to renpbve it so that it would not
i njure anyone. Cutting the boul der down, shooting it down, or
pushing it down with a dozer would each cone under the term of
"trimm ng" required in 30 C F.R 0O 56.9314.

At the tinme of the accident, only about one third of the
boul der was visible but observers could easily see that it was
big. After the undetonated prinmers and blasting caps were found,
Dewey Whitt, Danny Whitt, and sone of the other mners expressed
their fear that sonebody was going to get killed either by the
expl osives or the big rock. Danny Whitt tried to get Detanore to
| et himpush the large rock down with the dozer, but Detanore
would not let himdo it.

Section 56.9314 requires that any place that presents a
hazard of material falling off a highwall, a rmuckpile, or a spoi
pile nmust be trimed for the safety of the mners working bel ow
This mandatory safety standard applied to the |arge boulder. The
boul der was cl early hazardous and Det anore and Songer should have
gotten rid of it, particularly since they had reason to know t hat
t here were undetonated explosives still left in the nuckpile
where the mners were worKking.

I find that Respondents Detanore and Songer each know ngly
violated 30 C F.R 0O 56.9314 as charged.
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The actions of Respondents with regard to both violations
were highly negligent. Both violations were very serious in that
they were contributing factors to the fatal accident.

Taking into consideration the criteria in O 110(i) of the
Act, | find that the following civil penalties are appropriate:

(a) Acivil penalty of $5,500.00 agai nst Respondent Thonas
Det amore for knowingly violating 30 CF.R 0O 56.6311(b);

(b) a civil penalty of $5,000.00 agai nst Respondent Thomas
Det anore for knowingly violating 30 C.F. R 0O 56.9314;

(c) a civil penalty of $4,500.00 agai nst Respondent Edward
T. Songer for knowingly violating 30 CF.R 0O 56.6311(b);
and

(d) a civil penalty of $4,000.00 agai nst Respondent Edward
T. Songer for knowingly violating 30 C.F. R 0O 56.9314.

CONCLUSI ONS OF LAW
1. The judge has jurisdiction.

2. Respondent Thomas Detanpbre knowi ngly violated 30 C.F. R
0 56.6311(b) as charged

3. Respondent Thomas Detanore knowi ngly violated 30 C. F. R
0 56.9314 as charged

4. Respondent Edward T. Songer knowi ngly violated 30 C.F. R
0 56.6311(b) as charged

5. Respondent Edward T. Songer knowi ngly violated 30 C.F. R
0 56.9314 as charged

ORDER
WHEREFORE I T |I'S ORDERED t hat :

1. Respondent Thonmas Detanpbre shall pay civil penalties of
$10, 500 wi thin 30 days of this decision.

2. Respondent Edward T. Songer shall pay civil penalties of
$8,500 within 30 days of this decision.
W 1iam Fauver

Adm ni strative Law Judge

Di stri bution:

J. Philip Smith, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 W/ son Blvd., 4th Floor, Arlington, VA 22203
(Certified Mil)



M. Edward T. Songer, P.O. Box 42, Ripplenmead, VA 24159
(Certified Mil)

M. Thomas Detanore, P.O Box 106, Rocky Gap, VA 24366
(Certified Mil)
/1t O



